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Banks— Bight to Set-off Unmatured Note — Equitable Betaineb. — The 
right of a bank to set-off against a cheek by an insolvent depositor who had made 
an assignment for creditors, his debt to the bank which had not yet matured, is de- 
nied in Merchants? Nat. Bank v. Robinson (Ky. ), 28 L. B. A. 760. 

In Virginia, under the ruling in Ford v. Thornton, 3 Leigh, 695, a court of 
equity would give the bank the right to retain the balance on deposit, to the extent 
of the unmatured note, in preference to the rights of the check-holder. In that 
case Tucker, P., said : "Had Gregory [the depositor] sued the bank for the de- 
posit, though it could not set-off at law, because his note was not due, yet upon 
showing in a court of equity that Gregory and his endorser were insolvent, there 
could be no question of its right there, to stop the amount in its own hands. 
Equitable set-offs, or discounts, existed prior to and independent of the statute : 
Ex Parte Stephens, 11 Ves. 24; Ex Parte Blagden, 19 Ves. 466-7; Ex Parte Flint, 
1 Swans. 30, 34. And the doctrine of stoppage in equity has always been far more 
extended than the doctrine of set-off, even under the broad language of the English 
statute respecting mutual credits and our own statute respecting discounts; 1 Bev. 
Code, p. 487. Thus in the case just put, although the bank could not at law set- 
off a debt payable in futuro against a debt due in presenti, yet it will scarcely be 
denied that upon proof of danger of insolvency, equity would stop the payment; 
for in equity it matters not that the debt due to the defendant, which he seeks to 
-set-off, is payable in futuro." 

See further on the subject of the right to set-off a debt not due, in case of in- 
solvency : Feazle v. Dillard, 5 Leigh, 30 ; McClellan v. Kinnaird, 6 Gratt. 352 ; 
Atkinson v. Elliott, 7 T. B. 378 ; 4 Minor Inst. (3d Ed. ) 792 ; Jones on Liens, sec. 
246 ; 1 Morse on Banks and Banking, (3d Ed. ) sec. 329. 

The case of Williamson v. Oayle, 7 Gratt. 152, is an excellent illustration of how 
far a court of equity will go in discarding the technical rules of law in order to 
accomplish the ends of justice. In that case Botts had a blooded mare in his pos- 
session belonging to Gayle, a non-resident. Gayle was indebted to him for several 
years' keep of the mare and her colts, and also for fees for services by his stallion, 
and for other moneys. Williamson, a creditor of Gayle, brought an attachment in 
equity against the latter as a non-resident, and made Botts a party defendant as 
garnishee. The mare was sold by order of the court, and Botts claimed priority 
for his debts over the debt of Williamson, the attaching creditor. The court deemed 
it unnecessary to decide whether Botts was entitled to a common law lien on the 
property, but gave him priority on the ground of equitable retainer. The opinion 
of Judge Baldwin will be found well worth reading in this connection. 



Agents — Liability fob Tobt — Misfeasance — Non-Feasance. The liability 
of an agent or servant to a third person for his own negligence or non-feasance, 
which has been denied by dkta in numerous judicial opinions and by numerous 
text-writers, is emphatically established in Mayer v. Thompson-Hutehison Building 



1895.] FOR THE JUNIORS. 781 

(Jo. (Ala.) 28 L. E. A. 433, in which case the manager of a corporation was 
charged with personal liability for negligence in respect to the construction of a 
building, whereby a person passing near it was injured. The note to the case re- 
views the dicta and decisions on the subject, showing that in spite of the numerous 
dicta the decision in this case correctly states the law. A decision to the same effect 
is that of Greenberg v. Whitcomb Lumber Co. (Wis.), 28 L. R A. 439, sustaining 
the liability of an officer who was the general managing agent of a lumber company, 
for negligence toward an employee. 

The distinction between misfeasance and non-feasance, as affecting the liability 
of an agent to third persons, in tort, is one which has long puzzled courts and 
commentators. The tendency in modern times is to eradicate the distinction, 
wherever the agent has actually entered upon the execution of the duties of his 
employment. Where the agent contracts with his principal to perform certain 
duties, on behalf of the principal, but never does anything toward carrying out his 
contract, the principal alone can maintain an action against him for the non-feas- 
ance. But if he actually enters upon the execution of his contractual obligation, 
then a duty arises as between him and third persons, to use. reasonable care and 
diligence — and he is liable, according to the great weight of modern authority (ex- 
cluding dicta of courts and text-writers), to any person injured as the natural con- 
sequence of his acts or omissions. As said by the court in Osborne v. Morgan, 130 
Mass. 102 (39 Am. Eep. 437), "He cannot, by abandoning its execution midway 
and leaving things in a dangerous condition, exempt himself from liability to any 
person who suffers injury by reason of his having so left them without proper safe- 
guards. This is not non-feasance; but it is misfeasance, doing improperly." In 
Baird v. Shipman, 132 111. 16 (22 Am. St. Rep. 504), an agent who had the man- 
agement and control of certain premises, with the duty of repairing, was held lia- 
ble for injuries to a third person due to the agent's neglect to repair. So in Campbell 
v. Portland Sugar Co., 62 Me. 552 (16 Am. Eep. 503), agents who had control of 
a wharf, and had agreed to keep it in repair, were held liable for injuries sustained 
by a third person by reason of its defective condition. In Ellis v. McNaughton, 76 
Mich. 237 (15 Am. St. Rep. 308), an agent who had control of his principal's 
premises and of the erection of a structure thereon, was held liable to an action by 
a third person, injured by the condition of the premises, known by the agent to be 
dangerous, though the condition was brought about by an employee contrary to his 
orders) — he having omitted to provide against the danger after becoming aware of 
it. In Shearman & Redfield on Negligence (sec. 112), the doctrine is thus stated: 

"Every one, whether he is principal or agent, is responsible directly to persons 
injured by his own negligence in fulfilling obligations resting upon him in his 
individual character. These obligations are those which the law imposes upon all 
persons, independent of contract. No man can increase or diminish his obligations 
to strangers by becoming an agent ; but if, in the course of his agency, he comes in 
contact with the person or property of a stranger, he is liable for any injury he 
may do to either, by his negligence in respect to duties imposed by law upon him 
in common with all other men." 

The subject is well treated in note to Baird v. Shipman (sup. ) in 22 Am. St. Rep. 
p. 512 and in Huffcut on Agency, sec. 212 — the latter an elementary text-book for 
students, recently issued by Little, Brown & Co. We shall do our young practi- 
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tioner a genuine service if we can persuade him to add the book to his library and 
its contents to his stock of legal acquirements. 

There is a line of cases which take the opposite view. See Delaney v. Bochereau, 
34 La. Ann. 1123 (44 Am. Rep. 456) ; Carey v. Bochereau, 16 Fed. Rep. 87 ; Feltus 
v. Swan, 62 Miss. 415. Under this view it would seem that an agent in charge of 
a powder-mill might, by omitting to take precautions against an explosion, blow up 
a whole community and escape liability, except to his principal ; a railroad en- 
gineer, by failing to sound his whistle or shut off steam might run down man and 
beast with complete immunity from civil liability ; or a telegraph operator might 
omit to signal a train to stop for orders, satisfied that in the inevitable collision 
to follow no action lies against him by passengers or crew. 



Statute of Limitations — New Promise Made to Third Person. — In Vol. 
4 of Minor's Institutes (3d Ed. ) p. 616, the rule is stated to be that a new promise 
or acknowledgment to repel the statute of limitations may be made as well to a 
third person as to the creditor himself. 

This is probably a correct statement of the English rule, but modern authorities, 
in America have almost unanimously adopted a contrary view. The American rule 
may be briefly stated to be that a promise or acknowledgment made by the debtor 
to a third person, or otherwise than directly to the creditor or his agent, will not 
revive the debt, or repel the bar of the statute, unless intended to be communicated, 
or unless there are special circumstances clearly showing an intention to repel the 
effect of the statute. The opinion of Burks, J. in Diuguid v. Sehoolfieldfii Gratt. 
803, contains an excellent discussion of the subject — the conclusion reached being 
that the American authorities sustain the rule as last stated, but that under the 
special circumstances of that case, the acknowledgment (made in a deposition in a 
chancery suit to which the creditor was not a party) served to remove the bar of the 
statute. Estoppel was an additional ground upon which the conclusion of the court 
was based. The debtor had used his liability on the debt, as the basis of a claim 
against another, jointly bound with him, and having received the benefit of his 
acknowedgment he was properly held to its burdens also. 

The following authorities sustain the American rule substantially as we have 
stated it : Kyle v. WeUs, 17 Pa. St 286 (55 Am. Dec. 555) ; affirmed in McKinney 
v. Snyder, 78 Pa. St 497, and in Spangler v. Spangkr, 122 Pa. St. 358 (9 Am. St. 
Rep. 114) ; Allen v. Collins, 70 Mo. 138 (35 Am. Rep. 416 and valuable note) ; 
Sachman v. Boiler, 9 Baxt 409 (40 Am. Rep. 97); Sibert v. Wilder, 16 Kans. 176 
(22 Am. Rep. 280); Houston v. Janskowskie, 76 Tex. 368 (18 Am. St Rep. 57); 
Haryis v. Sewed, 87 Ky. 64 ; In re Kendrick, 107 N. Y. 104 ; Parker v. Bemington, 
15 R I. 300 (2 Am. St Rep. 897) ; Kirby v. Mills, 78 N. C. 124 (24 Am. Rep. 
460); Niblackv. Goodman, 67 Ind. 174; Bingo v. Brooks, 26 Ark. 540; Trousdale 
v. Anderson, 9 Bush, 276 ; Biddell v. Brizzolona, 64 Cal. 354 ; Collar v. Patterson, 
137 Ell. 403. The rule is otherwise in Maryland: Stewart v. Garrett, 65 Md. 392 — 
reported also in 67 Am. Rep. 333, with note in which many of the cases are 
collected. 



